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CRIMINAL LAW AMENDMENT (HOMICIDE) BILL 2008 
Committee 

Resumed from 17 June. The Deputy Chairman of Committees (Hon Graham Giffard) in the chair; Hon Sue 
Ellery (Minister for Child Protection) in charge of the bill. 

Clause 10: Sections 278, 279 and 282 replaced by section 279 — 
Progress was reported after Hon Simon O’Brien had moved the following amendment — 

Page 10, lines 11 to 20 — To delete the lines.  

Hon SUE ELLERY: Before we finished dealing with this amendment last evening, Hon Simon O’Brien had 
asked a question about proposed section 279(4). Paraphrasing it, the question was: could there be a sentence of 
no imprisonment? The answer to that question is yes, if another sentence would be clearly unjust, given the 
circumstances of the offence and the person, and the person was unlikely to be a threat to the safety of the 
community. Therefore, the short answer to the question is yes. I had also indicated that the government would 
oppose the amendment. The effect of the honourable member’s amendment also, of course, is that it wipes out 
that last line of proposed subsection (4), which is the default position. The total effect is that it wipes out the 
opening sentence of that subclause and also the 20 years’ sentence, which I am sure was not the intention of the 
honourable member, but that would be its effect. However, the answer to the honourable member’s question is 
yes, if those two circumstances were met. 

Hon SIMON O’BRIEN: I thank the minister for that. I think she is telling me that if I wanted to proceed with 
the amendment as I have indicated, I would have to change or vary the amendment, in effect, and then we would 
at least be debating what I have indicated we desire to debate. 

Hon Sue Ellery: We can have the debate anyway. 

Hon SIMON O’BRIEN: Fine; we can. Perhaps another way of putting it is that the amendment that I should put 
before the Chair is: on page 10, to delete all the words in proposed subsection (4) after “life imprisonment”, in 
effect. Therefore, Mr Deputy Chairman, what I will do—possibly I will ask for some assistance to construct that 
amendment—is seek leave of the committee to replace the amendment moved with one that at least reflects the 
intent. 

The DEPUTY CHAIRMAN (Hon Graham Giffard): The best way to deal with that is as a new amendment, 
which the member is now writing out for us. In the meantime, the member seeks leave to withdraw amendment 
3/10 in his name. 

Amendment, by leave, withdrawn. 
Hon SIMON O’BRIEN: I move — 

Page 10, lines 12 to 20 — To delete all the words after “imprisonment” in line 12.  

This committee debate adjourned last night at the end of a very long day. I am glad that we have the opportunity 
now to consider this most serious matter.  

The government is proposing in this particular clause that, henceforth, there will be a facility for a judge to 
exercise a certain amount of flexibility in sentencing persons found guilty of murder. If this provision is enacted, 
it is mandatory that a person found guilty of murder must be sentenced to life imprisonment unless two 
conditions apply. Those two conditions are, firstly, that the sentence would be clearly unjust given the 
circumstances of the offence and the person; and, secondly, that the person is unlikely to be a threat to the safety 
of the community when released from imprisonment. If the judge is satisfied that those two conditions apply, 
then it is not mandatory to sentence that person to life imprisonment. The judge would then have other 
sentencing options within a liability for imprisonment for 20 years. That does not mean that a person in the 
category to which flexibility is being applied to sentencing gets 20 years. It means that a 20-year sentence, which 
members will recall is the same that is available for manslaughter, will be available. Therefore, exercising 
judgement and having regard to the circumstances that exist, the judge could sentence someone to a term less 
than 20 years, even to the extent of a penalty, such as a community service order, or, perhaps, a suspended 
sentence—the minister can correct me if I am wrong—or possibly no penalty at all. Can the minister confirm 
that I am correct in my assessment of those matters?  

Hon SUE ELLERY: The answer is, yes; we began the committee stage tonight with debate on those matters.  
Hon SIMON O’BRIEN: In the case of a person simply found guilty of murder under this new regime, he or she 
would have to be sentenced to life imprisonment. Can the minister tell us for the record what definition of “life 
imprisonment” will apply to this new form of murder?  
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Hon SUE ELLERY: It will be either a minimum period of at least 10 years or the order will be that the offender 
must never be released.  
Hon SIMON O’BRIEN: Can the minister advise which provisions in law prescribe those alternatives?  
Hon SUE ELLERY: I should have drawn this to the member’s attention, and I am sorry I did not. It will be 
assuming that the committee agrees to the proposed amendments to the Sentencing Act that are set out in part 3 
on page 17 of this bill. Under clause 19, sections 90 and 91 will be replaced by proposed section 90. Proposed 
section 90(1) states — 

A court that sentences an offender to life imprisonment for murder must either — 
The two provisions I just mentioned are then referred to.  
Hon SIMON O’BRIEN: I thank the minister for that explanation. Members need to understand that a very 
substantial change is proposed in relation to a matter that, as I described in my contribution to the second reading 
debate and with which I am sure members would agree, is of the utmost gravity. It deals with very emotional 
issues in the public domain and gives rise to all sorts of controversy when the issue of sentencing for murder 
comes up, particularly in certain high-profile cases that have an element to them that has caused revulsion and 
anger amongst the public. Members need to be aware of this. Yesterday in debate I spent some time canvassing 
the offences and sentences that currently relate to crimes of unlawful killing. We discovered that several 
sentences are available for wilful murder. We also discovered that there was strict security life imprisonment or 
life imprisonment. In its different forms that could, in effect, mean anything from someone being sentenced to 
imprisonment for the term of their natural life through to the more common or less onerous, although still 
extremely severe, sentence of strict security life imprisonment, which means a minimum of 20 years but not 
more than 30 years. I will check my notes regarding life imprisonment for the offence of wilful murder. 

In section 90(2) of the Sentencing Act, we find that the current sentence of life imprisonment, as opposed to 
strict security life imprisonment, for wilful murder would be a minimum period of at least 15 and not more than 
19 years. Then we found that, in the case of what is known as murder, the term for life imprisonment in fact 
means a minimum period of seven and not more than 14 years. There are all these variables and that is before we 
start getting into other questions of early release etc. Then of course with manslaughter, a penalty of up to 
20 years might be available but, in reality, with truth in sentencing, that very soon gets whittled away. A recent 
case caused some concern among all sorts people, including us, I am sure.  

It is now proposed that there be one offence called murder. If someone has committed what is currently known 
as wilful murder in all its possible scenarios or someone has committed murder as is currently known in a variety 
of scenarios, including felony murders etc, in future, the sentence will be either that the offender must never be 
released, a provision that exists and that of course is reserved for the most grievous and extreme cases of murder, 
or a minimum period of at least 10 years. That will consolidate the various options down to a couple. It provides 
for the sentencing judge to give a sentence of imprisonment that is considerably greater than 10 years, if he 
thinks the circumstances warrant it, but it basically starts from a minimum of 10 years. The differences between 
the two regimes exist, firstly, in the actual letter of the law with the options that are available and how they may 
be exercised. Secondly—this is something we need to consider—it takes away some of the elements of 
mandatory sentencing that currently exist and gives that flexibility and discretion to the judge. That may be a 
very good thing according to some argument. I will canvass some situations in which it could be seen to be a 
very good thing. However, it has an implication for members of Parliament considering this bill. I will come to 
that also.  
As a community, we must deal with a number of tragic situations involving cases of unlawful killing. They can 
be described as assisted suicides, sometimes as suicide pacts and sometimes as so-called mercy killings. Perhaps 
a long-term partner and loved one acting with the other partner’s wishes and best intentions at heart ends a life, 
because in his or her mind and perhaps in agreement with the partner who the person kills, does so to save the 
partner from an awful, lingering, painful disease or some other affliction he or she is suffering from. The other 
category that comes to mind is one we have heard a couple of examples of lately; namely, battered wife 
syndrome, in which a woman has been abused by an abusive husband over perhaps many years. At her wits’ end 
she finds she cannot stand it any more, and actually kills her husband as a way of defending herself against 
ongoing abuse. In all those categories—every case has its own merits and special circumstances—people may 
have the view that we need some flexibility. They consider matters such as those contained in proposed section 
279(4)(a)(b), which reads in part — 

(a) that sentence would be clearly unjust given the circumstances of the offence and the person; 
and 

(b) the person is unlikely to be a threat to the safety of the community when released from 
imprisonment.  



Extract from Hansard 
[COUNCIL - Wednesday, 18 June 2008] 

 p4024b-4029a 
Deputy Chairman; Hon Robyn McSweeney; Chairman 

 [3] 

This question arises from time to time. At the moment, the judge does not have discretion to use that sort of 
flexibility. If there are sentencing parameters and a person is found guilty of a particular offence, that is what 
must happen. This Parliament has decided, and reviewed the decision over the years, that that is how it will be. 
That mattered particularly in days gone by when murder was indeed a capital offence and mandatory sentences 
of death could be pronounced. The death penalty is no longer available to courts, and that is another debate in 
itself. However, we do have mandatory sentencing for a reason; that is, to reflect through the legislature the 
concern of the community about the very serious nature of the action when someone kills another person. As we 
have heard during the course of this debate, we try to have regard for various scenarios whether it be wilful 
murder, manslaughter or something else. If cases of battered wife syndrome, or perhaps when a mother who is 
suffering from some temporary postnatal mental distress or disorientation kills her child, or one of the other 
examples I just gave, are to be seen as not really cases of unlawful killing or murder, that is a debate we really 
have to have in isolation. These are serious matters for us to consider.  

Hon Sue Ellery: It would still be murder; the question is the sentence.  

Hon SIMON O’BRIEN: I will accept the interjection and the spirit in which it is offered, and it does help. 
However, in effect, are we saying we can have murder that is so serious that people can be thrown into prison 
and the key discarded but we can also have murder that is somehow okay or excusable? That seems to me to be 
what we are talking about when we are contemplating a sentencing regime in which a judge, even though he 
must give all his reasons, can fail to impose a sentence at all. The reason it is important is that we come to the 
question of deterrence, which is one of the main reasons we have a Criminal Code with penalties and sanctions 
for offences. Are we suddenly to see a string of murders in which the offenders think they do not deserve to be 
punished because of a claim of battered wife syndrome, whether it was or not; that it is okay to kill an infant 
because they were feeling a bit depressed; or that it was all right to kill a long-term partner because of an 
agreement to relieve the partner of suffering?  

Hon Sue Ellery: They cannot just say it; they have to provide the evidence. 

Hon SIMON O’BRIEN: There is plenty of evil in this world and there are plenty of people who are capable of 
contriving to kill a husband, maybe to collect the insurance or something, and claim battered wife syndrome 
when that may not be the case at all. I am sure that there are occasions when the same can apply to a long-term 
couple when one partner kills the other. It might not be the well-motivated action that it might be claimed but 
some way of receiving some reward. Courts will test it. If members are to resort to penalties that perhaps come 
down to nothing, they must understand that the people who elect them will ask how on earth this is happening. I 
want the chamber to clearly understand what this provision is all about before proceeding with it. If members 
want to go down this path, they must understand that they may well find in due course that we or others in our 
position may have to deal with some unfortunate and unforeseen consequences that we will be blamed for 
because, having given the judiciary the licence to do what it sees fit to do having regard to the circumstances, it 
does not do what the community might have expected it to do. If any members think that is the way to proceed, 
they need not come complaining to me if that scenario comes true. That is the reason the opposition is raising 
this matter, which it also raised in the other place. I have canvassed a pretty wide area, but I thought it 
worthwhile to do it in one bite. That is basically the case for this amendment to proceed. 

Hon ROBYN McSWEENEY: The case of a man called Farmer who killed his partner’s three-and-a-half-year-
old child was heard earlier this month. The Director of Public Prosecutions called it manslaughter, although I 
will never understand why that was. The man systematically beat the little boy until he was covered with bruises. 
There was no section of his body that was not covered in bruises. He had organ and soft tissue damage. He was 
dunked in a bath of vinegar, dunked in baths of salt and dunked in baths of disinfectant. He was systematically 
beaten with a tree branch, a thong and a stick over a period of two weeks until he died. The judge nearly gave the 
man the maximum sentence, but with truth in sentencing he got one-third off and because he pleaded guilty he 
got more time off. He will be out of jail in just over seven years—I think seven years and three months. The man 
was on bail for assault when he killed this child. I said that I would bring this matter to Parliament because I 
cannot for the life of me see why the charge for somebody who systematically beats a child until the child dies 
should not be different from the charge that is applied to an adult who kills an adult. As far as I know, there are 
no specific charges for an adult beating a child until the child dies. I checked with Hon Kevin Prince, who is 
former member of Parliament. If Hon Simon O’Brien’s amendment got up, and it is a good amendment, given 
that the charge for Farmer would then be murder, would he get 20 years, or life imprisonment as Hon Simon 
O’Brien is suggesting? I know the point is hypothetical, but does the clause cut out truth in sentencing? 

Hon Sue Ellery: This could not possibly apply to the circumstances you are referring to. There is no way that a 
court could find that it would be clearly unjust, given the circumstances of the offence, nor could a court find 
that such a person—in this case Farmer—was unlikely to be a threat to the safety of the community when 
released from imprisonment. With those horrific and terribly distressing circumstances, which we have all 
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witnessed with the evidence of that case, there is absolutely no way that these provisions could give comfort to 
the offender.  

Hon ROBYN McSWEENEY: Why is there not a section that deals with children who are viciously beaten and 
killed by an adult? Why does the whole offence come under the section that deals with grievous bodily harm 
causing death? There is no section for the offence in our state’s law, yet different laws overseas contain specific 
sections for somebody who beats to a pulp and kills a defenceless, innocent child.  

Hon SUE ELLERY: Our laws allow judges to take the particular circumstances into account; for example, in 
the Farmer case. Although I do not dispute for one minute the defencelessness of that three-year-old boy, equally 
there are other categories of people, be they children or adults, who because of intellectually disability or 
because of a range of other things are equally as vulnerable, and the laws are able to capture that. If I may, the 
difference between us is the question of discretion. Our argument against the honourable member’s amendment 
is that the discretion we have provided is not an open-ended, limitless discretion but a discretion within a set of 
parameters. I did say by way of interjection, but I will place on the record, that there is absolutely no way that, if 
the amendment fails and the clause goes through as it is in the bill and is applied to the circumstances that the 
member described in the Farmer case, a court could find that such a sentence would be unjust. The judge in that 
case said that it was one of the worst or the worst case he had ever seen. There was certainly no way that the 
court could find that Farmer was unlikely to be a threat. Although the case the member raises is certainly 
horrific, it is really not germane to the debate here. 

While I am on my feet, I want to set out why we oppose this amendment. As I have said, the amendment moved 
by Hon Simon O’Brien would have the effect of removing the discretion. The member was quite helpful in 
setting out why he wants some degree of discretion to be provided. However, where the government differs from 
the view put by Hon Simon O’Brien is that we would say it is not an open-ended discretion. It is a qualified or 
restricted discretion. That is not a notion that is unheard of in Australia. Although the fact that another 
jurisdiction has taken a certain position is no reason in itself for Western Australia to adopt that same position, it 
is interesting and may be useful to note that in four jurisdictions in Australia there is no mandatory life 
imprisonment. Mandatory life imprisonment was repealed in New South Wales in 1982, in Victoria in 1986 and 
in Tasmania in 1995. It also was not inserted in the act when capital punishment was repealed in the Australian 
Capital Territory in 1973. Outside of Australia, it was repealed in New Zealand in 2002. In Australia, mandatory 
life imprisonment exists in Western Australia, Queensland, South Australia and the Northern Territory.  

We need to start with the presumption—or the default position—of life imprisonment.  

Hon Simon O’Brien: Then why not just say that the default position is 10 years, because that is what it is under 
the government’s legislation?  

Hon SUE ELLERY: The exception would be situations in which life imprisonment would be clearly unjust. It 
is not just that it must be reasonably likely to be unjust, or a little unjust. It must be clearly unjust. To that extent, 
it would be wrong to say that the choice before the chamber tonight is between an open-ended discretion and 
mandatory sentencing. It is not an open-ended discretion. It is a qualified discretion. The Law Reform 
Commission in its report, when it identified the need for flexibility in sentencing for the offence of murder, 
canvassed what the options might be. It considered two different options—complete discretion, with life 
imprisonment as the maximum; or limited discretion, with the presumption of life imprisonment. The latter 
option, which is what appears in the bill now before us, is the option that the government has adopted. The effect 
will be that a person who is found guilty of murder must be sentenced to life imprisonment—that is, 
imprisonment for no less than 10 years, or never to be released—unless the court find two things: that the 
sentence would be clearly unjust given the particular circumstances; and that the person is unlikely to be a threat 
to the safety of the community. It is a limited or qualified discretion. For that reason, the government opposes the 
amendment. 

Hon GIZ WATSON: The Greens will not support the amendment. It seems to me that this amendment will 
remove the fundamental objective of this bill. We have already said that we oppose mandatory sentencing in all 
circumstances. If this amendment were successful, in effect it would reinstate a mandatory sentence, and we 
cannot support that. 

Amendment put and a division taken with the following result — 
Ayes (12) 

Hon Ken Baston Hon Wendy Duncan Hon Barry House Hon Helen Morton 
Hon George Cash Hon Brian Ellis Hon Robyn McSweeney Hon Simon O’Brien 
Hon Peter Collier Hon Anthony Fels Hon Norman Moore Hon Bruce Donaldson (Teller) 
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Noes (13) 

Hon Vincent Catania Hon Adele Farina Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Graham Giffard Hon Sally Talbot  
Hon Kate Doust Hon Paul Llewellyn Hon Ken Travers  
Hon Sue Ellery Hon Sheila Mills Hon Giz Watson  

            

Pairs 

 Hon Nigel Hallett Hon Matt Benson-Lidholm 
 Hon Barbara Scott Hon Jon Ford 
 Hon Ray Halligan Hon Batong Pham 
 

Amendment thus negatived.  

Hon GIZ WATSON: I want to take this opportunity to ask some questions of the minister, because this clause 
also deals with the issue of children. Proposed section 279(5) states —  

A child who is guilty of murder is liable to either — 

(a) life imprisonment; or  

(b) detention in a place determined from time to time by the Governor or under another written 
law until released by order of the Governor. 

There is obviously a deliberate differentiation between proposed subsection (5), which deals with a child, and 
proposed subsection (4), which deals with a person other than a child. It seems to me that proposed subsection 
(5) is actually harsher than the proposed subsection that deals with an adult. I do not quite understand how that 
could be. Perhaps the minister might indicate whether I have that right. Proposed subsection (4) provides —  

A person, other than a child, who is guilty of murder must be sentenced to life imprisonment unless — 

(a) that sentence would be clearly unjust given the circumstances of the offence and the person; 
and  

(b) the person is unlikely to be a threat to the safety of the community when released from 
imprisonment,  

in which case the person is liable to imprisonment for 20 years. 

It seems to me that proposed subsection (5) provides that a child will always be—am I misreading that? Perhaps 
the minister could explain that. 

Hon SUE ELLERY: I can understand that the honourable member might draw that conclusion on first reading. 
However, the difference between proposed subsections (4) and (5) is that proposed subsection (4) provides that 
the person “must” be sentenced to life imprisonment and then it states “unless” and lists the exceptions. Under 
proposed subsection (5), the child is liable to either life imprisonment, as a maximum, or what is set out in 
paragraph (b). 

Hon GIZ WATSON: Therefore, under proposed subsection (5)(b), a sentence less than life imprisonment could 
be given. There is also discretion for the child to be held in a place other than a prison. Those are the two 
differences, as I understand it. 

Hon SUE ELLERY: The situation is that a child who is guilty of murder is liable to a sentence of up to life 
imprisonment or detention in a place that does not necessarily have to be a prison. 

Hon GIZ WATSON: In my contribution to the second reading debate, I referred to various international treaties 
that provide that the imprisonment of children be a last resort, and I quoted from a number of articles. Can the 
minister comment on how this provision deals with our obligations under those international agreements? 

Hon SUE ELLERY: I will try not to get distracted by what appears to be going on opposite! I think I addressed 
this matter a little in my response to the second reading debate. The Law Reform Commission did not canvass 
whether we ought to change the existing sentences for children, so nothing has changed. I am told that there are 
only about two or three cases a year in which a child is sentenced to life imprisonment, and they are 
extraordinarily violent cases. The example given to me was the case of the two girls in Collie. It is not something 
that is done lightly. I take the point that the honourable member might still form the view that these provisions 
and the United Nations conventions do not stick together. That may be a point that I will have to concede to the 
member. However, extreme sentences are not imposed on children unless there are exceptionally violent and 
horrific circumstances. 
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Clause put and passed. 

Clause 11 put and passed. 

Clause 12: Section 281 replaced —  

Hon SIMON O’BRIEN: This is the so-called one-punch homicide provision. As members will note, we are 
about to agree to this clause with virtually no debate, which is interesting in that the government’s spin machine, 
which is dealing so effectively with the gas crisis and other things, would have us believe that proposed new 
section 281 is the beginning and end of this bill in response to public concern about so-called one-punch 
homicides going unpunished. As we have found in the course of the debate, other provisions in this bill quite 
significantly impact on the law related to homicide. I am therefore very pleased to rise on behalf of the 
opposition and advise the government that it enjoys our support for this clause. 

Clause put and passed. 

Clause 13: Sections 281A and 287A repealed —  

The CHAIRMAN: There is an amendment in the name of Hon Simon O’Brien to oppose the clause, and he will 
no doubt vote against the clause in due course. 

Hon SIMON O’BRIEN: There actually is some doubt about the opposition voting against the clause in due 
course, because I will not be moving the amendment, and I will briefly explain to the committee the reasons for 
that. As we have mentioned in this debate, over the years, even with mandatory death penalties and so on for the 
crime of wilful murder, society has always recognised that there can be situations in which, dare I say it, the 
circumstances indicate that such a mandatory penalty is manifestly unjust and uncalled for and that the person 
would be unlikely to pose a threat to public safety when released. One circumstance that has long been 
contemplated is referred to in the sections that are to be repealed by this clause; that is, infanticide. I referred to 
the example of infanticide during discussion on a previous clause. Section 287A provides a penalty for 
infanticide—a much lesser penalty than the penalty for wilful murder. Section 281A defines the meaning of 
“infanticide” and states — 

(1) When a woman or girl who unlawfully kills her child under circumstances which, but for this 
section, would constitute wilful murder or murder, does the act which causes death when the 
balance of her mind is disturbed because she is not fully recovered from the effect of giving 
birth to the child or because of the effect of lactation consequent upon the birth of the child, 
she is guilty of infanticide only. 

For many years we have recognised the offence of infanticide in those terms. This section was inserted in the 
Criminal Code in 1986, but other provisions have dealt with the same matter for a very long time. Because of 
clause 10, which was recently agreed to without amendment, the need for these two sections to remain in the 
code no longer exists. With the failure of my recent amendment, this further amendment is no longer required 
because the circumstances of infanticide are now more than adequately covered, with other circumstances, in 
proposed section 279. I therefore will not proceed with my amendment.  

Clause put and passed. 

Clause 14: Section 284 inserted — 

Hon SIMON O’BRIEN: This clause proposes to insert a new section 284 into the Criminal Code. There is 
currently no existing section 284 to be replaced; it is just a vacancy. The proposed section is headed “Culpable 
driving (other than of motor vehicle) causing death or grievous bodily harm.” Just briefly, what sorts of 
conveyances are contemplated by this clause? 

Hon SUE ELLERY: What is the expression—trains, planes and automobiles? This proposed section refers to 
every other conveyance that could possibly be thought of, such as aeroplanes, boats and trains. 

Hon Simon O’Brien: Sleighs? 

Hon SUE ELLERY: Possibly. 

Hon Simon O’Brien: Toboggans?  

Hon SUE ELLERY: Possibly.  

Clause put and passed. 

Clauses 15 to 41 put and passed. 

Title put and passed. 
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Report 

Bill reported, without amendment, and the report adopted.  
 


